Abstract
I. INTRODUCTION
Modern civil law knows the category of performance made for an illegal or immoral purpose. This concept has roots in Roman law, particularly in a special claim designed to recover such a performancecondictio ob turpem causam. This issue belongs to the field of unjustified enrichment, which, besides contract and delict (tort), is the main source of obligations. The performance made for an illegal or immoral purpose and the rules governing its restitution impose one of the most difficult problems in civil law. The most questionable aspect is the case where both parties -the giver and the recipient -are tainted by evil or violate the law, especially a statutory prohibition. In that case neither of them deserves protection against the other 1 . The law should not protect a person who intentionally and seriously violates statutory prohibitions or moral standards. However, something must be done with the performance already made and the law should provide us with proper solution to the problem. There is no solution which is free from disputes, controversy, and drawbacks, but every legal system must decide whether to enable the giver to claim the restitution of his performance. General rules on undue performance are insufficient here because they do not take into account the distinctive feature of the performance -its illegal or evil purpose.
In this paper I do synthetic research into three legal systems which contain the most representative solutions -Roman, German and English law. In fact, all these systems operate with a solution which, at a very general level, can be described as the same and which is framed in the maxim "in pari delicto (turpitudine) melior est conditio (causa) possidentis (in Roman and German law) or defendentis (in common law)". The crux of this solution is the bar to the recovery of the performance where the parties are equally tainted. It fact, this similarity exist only at a very general level, because there are many important divergences in details. 1 As R. Zimmermann writes "under those circumstances, it is preferable to leave things as they are, rather than to assist one villain in his claim against the other" (R. I deliberately refrain from presenting the Polish solution contained in the Article 412 of Polish Civil Code because it differs entirely from the ones quoted above and does not rely on the common maxim in pari delicto. Therefore there is no place to make reasonable comparison apart from the general conclusion that Polish law operates with the sanction of forfeiture of the performance.
II. ROMAN LAW
In Roman classical law legal transactions which violated law or offended good morals (boni mores) were invalid according to the principle that neque contra leges neque contra bonos mores pacisci possumus 2 . Good morals, besides the law itself, constituted a basic criterion of the assessment of legal transactions 3 . The principle referred to both contracts recognized by law and other agreements that were not regarded as contracts 4 .
The invalidity of a legal transaction does not mean that the transaction never took place, because something has to be done with the performance already delivered, as especially the question arises whether and on what conditions it has to be given back to the giver. Here we tackle the field named in modern law "unjustified enrichment". In Roman law there was no universal principle that every benefit which was gained at the expense of another person without a legal ground must be restored to the impoverished person. Roman jurists recognized the restitution 4 In this context it is important to remember that there was no freedom of contract in Roman law, but only certain agreements expressly recognized as contracts were protected by law and entitled their parties to initiate a civil trial to enforce the promise. It can be described as system of fixed contractual types -only where there was an action to enforce the promise (in fact procedural formula that fitted the circumstances of the case) was the agreement a contract. obligation only in certain situations where they applied actions called condictiones. There is no place here to describe all condictiones known in Roman law, but it suffices to say that the restitution was possible by means of condictio indebiti 5 , condictio ob rem 6 (later named condictio causa data causa non secuta), condictio ob turpem causam 7 , condictio sine causa 8 and condictio ex causa furtiva 9 .
In case of performance made for an illegal or immoral purpose, condictio ob turpem causam could be applied. The most popular view among scholars regards this condictio only as a subcategory of condictio ob rem 10 . The latter claim had general character and could be used to demand return of performance made for a purpose that was not achieved 11 .
The "Everything given is given either because of a purpose envisaged (ob rem) or on assumed basis (ob causam), and in respect of things given ob rem some are evil and some honourable". In Paul's time both terms ob rem and ob causam had similar meanings and both referred to the purpose of the performance. Paul made two further divisions -the first between an evil and an honourable purpose and the second concerning the evil purpose. What was given for an honourable purpose could not be reclaimed unless the purpose envisaged failed to materialize. In other words, as a rule datio ob rem honestam could not be reclaimed where the honourable purpose was achieved 12 . The problem of recovery of datio ob rem turpem was more complex, as was illustrated in the last division: "the giver might be in the wrong and not the recipient, or the recipient not the giver or both might be".
This fragment proves that three types of turpitudinous purpose of performance were discerned: turpitudo solius accipientis, turpitudo solius dantis, and turpitudo utriusque partis. Every type had its own specific effects. However, in all those cases the recovery of performance was independent from achievement of the evil purpose of the performance. This was the fundamental difference between datio ob rem and datio ob turpem causam.
Turpitude only on the recipient's side referred to two groups of cases, first: where the giver paid money to induce the recipient not to commit a crime or delict, e.g. not to commit sacrilege, not to steal, not to kill a man 13 , nor not to commit iniuria 14 ; second: where the recipient demanded extra payment for an action that he was already obliged to undertake, for instance the giver paid to make him return something deposited with him, e.g. a document 15 or a thing given for use 16 . In both groups the recipient was obliged by law or contract to perform the action for which he demanded extra money, and that is why his demand infringed morality. In all the abovementioned cases the giver was entitled to claim his payment back regardless of the achievement of its purpose (quotiens autem solius accipientis turpitudo versatur, Celsus ait repeti posse) 17 , it was enough that the recipient had acted for immoral purpose and the giver did not share that purpose.
Only one example of turpitudo solius dantis is mentioned in the surviving sources -payment given to a prostitute for her service 18 . On one hand, Ulpian decided here that the prostitute did not act for an immoral purpose, so she is entitled to retain the money 19 . On the other hand, only the giver's purpose was immoral and that is why he could not demand restitution.
The most important and difficult case is turpitudo utriusque partis, the case where both the giver and the recipient made a transaction for an immoral purpose. The majority of the surviving sources deal with such a situation. Basic examples are: performance given for sexual malpractice between a man and an unmarried woman other than one in slavery or concubinage or between two men (stuprum) or where one caught in adultery (adulterium) buys his way out 20 , bribery given to a judge for a favourable judgment 21 or to pervert a judgment 22 , payment for not denouncing a theft committed by the giver 23 .
It should be stressed that only the most serious infringements of good morals justified the application of the special rules of restitution of performance. All Papinian referred here to payment made as a dowry by a woman who was about to be married to her maternal uncle, but did not marry him. The question arose as to whether she could bring an action for the recovery of the money, because usually property given as a dowry on account of a future marriage could be claimed back where the marriage did not follow 24 . In this case the marriage was to be concluded with close relative -the brother of the woman's mother. Sexual intercourse between close relatives was regarded as incestum, one of the crimes known in Roman law 25 and for this reason the purpose of the performance -a dowry on account of incestuous marriage -contravened good morals, so condictio ob turpem causam could be taken into consideration.
In that respect Papinian took into consideration two solutions. First of all, he recalled the well established view that where money was paid on immoral basis (causa) which affected the giver and the recipient, condictio would not lie, and "where both parties are equally in the wrong, the possessor is the stronger". Here, both the woman and her uncle were affected by the immoral causa and were equally in the wrong, and thus it seemed apparently that she was not entitled to restitution of the dotal property, because the uncle possessed the property and as a possessor he had better position. Second of all, Papinian himself, however, proposed the opposite solution, namely, he indicated that there was no basis at all and no evil basis, since it was not possible for the money which had been given ever to become a dowry, the point being that it was given not for improper sexual relations, but for the marriage. This way the jurist came to conclusion that the performance lacked any legal justification at all, not that its purpose was immoral 26 .
Particularly important in the jurist's reasoning was the rule in delicto pari potiorem esse possessorem, the fact itself that the recipient already possessed the object of the performance places him in a better position in spite of his being equally immoral as the giver. The objective state of possession was decisive and there was no need to search for any other justifications.
The same principle was recalled by Paul in reference to a stipulation made on an evil basis (ob turpem causam): autem si et dantis et accipientis turpis causa sit, possessorem potiorem esse et ideo repetitionem cessare 27 (where both parties, the giver and the recipient were immoral, the possessor was stronger and hence an action for recovery did not lie). The principle in pari delicto is mentioned in several other sources 28 , and was the emanation of the general rule in pari causa possessor potior haberi debet 29 "in an equally balanced case, the possessor must be regarded as the stronger". This general rule gave the possessor a favourable position in litigations, especially in rei vindicatio suits where the claimant had to prove his title to the thing in question, while the possessor could rely only on the objective fact of his possession. In other cases pertaining to property rights where the claimant did not manage to prove that he had a better right than the possessor, the judgment had to be given in favour of the possessor 30 . In my opinion the biggest advantage of the principle, apart from its simplicity, is that, because of the lack of justification for legal protection of either of the parties, it allowed the status quo to remain, preventing any changes which could not be axiologically approved 31 . This principle cannot be regarded as a penal sanction affecting the giver who offended the moral standards 32 . However, to some extent I share the view that the principle was very formal and not fully convincing 33 . Nevertheless, Roman law did not manage to elaborate a better solution or more convincing justification for this principle. In fact Roman law gave a very short and simple answer to the problem of turpitudo utriusqe partis, but this brevity and simplicity is a manifestation of the way of reasoning of jurists, who tried to find the simplest and the most convenient solution, instead of highly elaborated and complicated theories typical of the jurists of today. The application of in pari delicto rule was not confined to cases where an evil purpose was not achieved 34 . This rule remained important where an evil purpose had been realized. Where the purpose of the performance was honourable there was no room for the in pari delicto rule. 
III. GERMAN LAW
German unjustified enrichment law makes a fundamental distinction between two groups of claims: condictions due to undue enrichment (Leistungskondiktionen) and condictions due to other transfers of property without legal ground -so called "non-performance condictions" (Nichtleistungskondiktionen), known also as an enrichment "by other means" 35 . Performance (Leistung) is understood here as every conscious, intentional increase in another's property 36 . The German concept of unjustified enrichment is a product of the Pandectist School of the nineteenth century strongly influenced by the sources of Roman law and various condictiones worked out by Roman lawyers 37 . German law has taken over from Roman law condictio indebiti 38 , condictio sine causa 39 , condictio ob causam finitam 40 , condictio causa data causa non secuta 41 . The last important claim created by Roman classical jurists -condictio ob turpem causam is known in German law too. The non-performance condictions or "enrichment by other means" refer to infringement (Eingriff), expenditure (Verwendung), recourse (Rückgriff) 42 .
The problem of recovery of performance made for an immoral purpose is regulated in § 817 of BGB: if the purpose of a performance was determined in such a way that the recipient, in accepting it, was 35 On this distinction see G. Dannemann violating a statutory prohibition or good morals, then the recipient is obliged to make restitution. A claim for return is excluded if the person who rendered performance was also blamed for such a violation, unless the performance consisted in entering into an obligation; restitution may not be demanded of any performance rendered in fulfilment of such an obligation 43 .
The first sentence has its roots in the Roman condictio ob turpem causam. However, the sentence refers only to a performance for an illegal or immoral purpose only on the recipient's side which resembles the Roman law concept of turpitudo solius accipientis. The solution is identical as it was in the Roman times -the giver can claim restitution. The scope of application of the condictio ob turpem causam in German law is very narrow 44 . This claim is described even as "fast bedeutungslose" (almost meaningless) 45 .
The second sentence deals with the mutual illegality and immorality which is equivalent to Roman turpitudo utriusque partis. As a rule, a claim for return is excluded if the person who rendered performance was also blamed for such a violation. This bar to recovery is often regarded as a German expression of the maxim in pari turpitudine melior est causa possidentis. It has been said also that the proper purpose of the provision derives from the maxim nemo turpitudinem suam allegans 46 .
In fact, the issue is much more complex than the application of those simple principles and, in spite of its roots in Roman law, the German solution takes patterns from Roman law only to a very limited extent. "It is noteworthy that the courts' judgments devote comparatively little space to the in pari turpitudine rule itself. They rush to their conclusion 43 as if they were a little embarrassed to deny a claim on such a tedious ground" 47 .
First of all, it should be stressed that the German provision is surrounded by many disputes and uncertainties. It is one of the most disputable provisions in the German Civil Code 48 . It has been called "one of the most dreaded perils in the sea of legal doctrine" 49 . In D. Medicus' view the provision in question is unsuccessful in its content, questionable in its purpose, and doubtful in its effects in terms of policy of law 50 . Almost every particular problem in the interpretation of this provision or its application gives rise to many disputes and controversies. Even the need for this provision, especially the first sentence, is questionable 51 .
The field of application of the second sentence of § 817 ( § 817 (2)) is much wider than suggested by its content. As a rule, a contract that violates law or good morals is void ( § § 134, 138), so the performance is undue and can be claimed back on the basis of § 812 I (1). It concerns a situation where here both parties are responsible for the illegality, as onesided illegality will frequently not render a contract void 52 . This general rule on undue performance is modified in § 817. According to the content of § 817 (2) it refers to the condictio ob turpem causam which is regulated in the first sentence. However, it is applied also in cases of condictio indebiti § 812 I (1) and to the performances made under the void contract ( § § 134 and 138) 53 . In this way it is impossible to evade the negative 47 Dannemann, supra note 35, p. 318. 48 54 . This provision does not apply in cases of non-performance condictions 55 .
It should be stressed that if provisions of § 817 (2) were not applied outside the scope of condictio ob turpem causam, it would lose its significance 56 ; however, in its wider field of obligation it becomes important 57 .
According to the content of the § 817 (2) it is applicable in cases of mutual illegality or mutual immorality, such as a situation where both parties offend either a statutory prohibition or good morals. In this respect, it is also applicable much more broadly, namely, in cases where only the giver acts against a statutory prohibition or good morals 58 . This wide application is justified by the view that in case of unilateral illegality or turpitude on the giver's side, the giver should not be in a better position than the innocent recipient 59 . This reasoning is an a fortiori argument 60 . In case of the illegality or immorality only on the recipient's side the solution is very simple -there must be recovery 61 .
There are several theories that have justified the German solution of irrecoverability of performance rendered for a mutually unlawful or immoral purpose. The oldest justification, and dominant several decades ago, is the theory of punishment 62 (Straftheorie). Today the herschende Meinung says that the § 817 (2) does not have penal character 63 and the punishment itself cannot be regarded as the sole purpose of the provision, because the exclusion of the recovery is in favour of the recipient who can retain the payment in spite of being equally at fault. Furthermore, it is stressed that civil law should not operate with penal sanction and should not encroach the field of penal law 64 .
The next justification refers to the compensation of mutual debts of the parties (Schuldkompensation), but it is rejected 65 . Another ratio legis sees in the provision an expression of the good faith doctrine (Treu und Glauben). The doctrine permits the non-application of the provision in certain cases in which invoking it can be seen as an abuse of right. However, reference to good faith does not explain or justify the German solution 66 .
Nowadays, the dominant view seeks the justification for the German solution in the theory of Rechtsschutzversagung, (the refusal of legal protection). The doctrine is very flexible, and thus it is applicable in many different situations and allows for making necessary distinctions 67 . There are various different particular motives which justify the doctrine. One of the justifications states that no one should be allowed to found his action on his own illegal or immoral conduct, therefore such claims will not be heard in the court 68 . Another: a person who acts outside the law and good morals places himself outside the sphere of the legal order and legal protection 69 . Also, it is justified by the claim that people should not be rewarded for their own illicit behaviour 70 . Even the maxim nemo venire contra factum proprium and English doctrine of clean hands are invoked in the doctrine 71 .
Some of other views require references: The claim must be disallowed in order to deter illegal or immoral conduct. Owing to the fact that in a mutually illegal or immoral contract neither of the parties has contractual rights or can claim restitution of his own performance, the provision discourages people from engaging in such transactions 72 . The risk taken by the performing party in the first is high. In other words, whoever acts outside the field of law and good morals does so on his own risk 73 . However, if the parties trust each other and both want to make an unlawful or immoral transaction, the risk is irrelevant. For the simple reason the doctrine is true only to a very limited extent and does not explain the ratio legis of the provision.
Another justification says that courts would be tainted if they were to assist one villain in his claim against the other or that the dignity of the courts prevents them from assisting one villain against the other. This argument is not fully convincing, because the courts often deal with litigations where at least one party is dishonest, immoral, or infringes the law. "What could taint courts, though, is if they were forced to allow an action the success of which offends acknowledged legal or public policy" 74 .
According to the next point of view where both parties are equally immoral, neither of them deserves protection and can expect a favourable position 75 . In fact, this solution puts the recipient in a better situation. It can lead to ridiculous results, especially in a case of bribery of a civil servant, where the servant's action is punishable by the penal law, but he does not have to give the money back in spite of his being regarded as more reprehensible than the giver 76 .
Heinrich Honsell proposed justification which to a considerable extent relies on the doctrine of Roman lawyers. In his opinion the Roman maxim in pari turpitudine melior est causa possidentis provides the best solution of the problem of performance made for mutually unlawful or immoral purpose. His explanation of this view resembles the motives raised by the Romans, in particular that where both parties are tainted by an evil, there is no justification for changing the existing state of affairs 77 .
In judicial practice § 817 (2) and narrow field of application allow the courts to avoid undesirable decisions which may undermine the sense of justice. In some cases the provision indeed can lead to an unacceptable result; therefore, the courts refuse to apply it. Although as a rule the recipient's position is better than the giver's, there are cases where the giver deserves better protection. One of the most important examples is illegal work (Schwarzarbeit), here the worker's claim for remuneration is recognized despite the violation of the statutory prohibition 79 . This flexible approach stems from the assumption that the content and purpose of the statutory prohibition must be taken into account, so therefore not every instance of its violation excludes recovery. Moreover, the German Supreme Court (Bundesgerichsthof) points out that a claim for remuneration can be based on the unjustified enrichment law, even when both parties were aware of the illegal character of the work, because unjustified enrichment claims belong to the equitable law (Billigkeitsrecht) and are subject to the principles of good faith. It will be inconsistent with those principles when the defendant does not have to pay remuneration for the work which he has illegally obtained 80 .
Apart from the objective premises of the application of § 817 (2) the subjective requirements are very important. The requirements are another field of controversy and disputes 81 .
The provision refers to the situation where the direct purpose (Zweck) and not only the motive (Beweggrund) of the performance offends statutory prohibition or good morals. Where the purpose itself is honest, the illegal or immoral motive is irrelevant 82 . The purpose is assessed in the light of circumstances that existed at the time the performance was made 83 .
The issue of whether the parties should be aware of the violation of a statutory prohibition or good morals is very controversial. According to one of the views, the parties should be aware of the consequences 79 of the performance or even aware that they are intentionally violating a statutory prohibition or good morals 84 . The opposite view says that there is no such a requirement. It is enough that the parties know the circumstances in which the performance is made. They do not necessary have to be aware of the consequences of those circumstances, in particular that the performance violates law or good morals 85 . In the case of the statutory prohibition this problem is simpler because of the assumption that everybody knows the law and ignorantia iuris nocet. In case of violation of morality it is not so obvious. Moreover, moral standards are not constant, but they change over time 86 . The allegation based on § 817 (2) is taken into account by the courts ex officio, even when the defendant does not raise it 87 .
IV. ENGLISH LAW
It is interesting to note that unjust enrichment as a independent field of law was finally accepted in English law in 1991 88 , first textbook on restitution was published in 1966 89 and even in 1978 Lord Diplock declared that " [t] here is no general doctrine of unjust enrichment recognized in English law. What it does is to provide specific remedies in particular cases of what might be classified as unjust enrichment in a legal system that is based on the civil law" 90 . However, the previous absence of the "general doctrine of unjust enrichment" does not mean that the idea behind the doctrine is also so young. On the contrary, it has existed in the common law for centuries, especially since as early as in 1760 Lord Mansfield described various circumstances in which a transfer of value needs to be reversed 91 . Since that time English law (and generally common law) has required the plaintiff to establish a positive reason for recovery by satisfying one of the accepted grounds of restitution, it is not enough that the defendant's retention is without legal ground 92 . This is its main distinctive feature, especially in comparison with the civil law approach. This is the so called "unjust factors approach" still dominant in common law. The most important grounds of restitution (unjust factors) are: mistake of fact or law 93 , practical compulsion, legal compulsion, exploitation, failure of consideration, ultra vires demands of public authorities, necessity and illegality 94 . The last ground -illegality -is particularly important in respect to the recovery of performance for a mutually immoral purpose.
At the beginning of the new millennium, one of the greatest specialists in restitution law Professor Peter Birks proposed a new approach as an alternative to the "unjust factors" -so called "no basis approach". Peters Birks argued that in the so called "swaps cases" 95 English law changed direction 96 . In his opinion English law embraced the civilian approach, whereby liability turns on whether there is a valid ground for the receipt of the enrichment. The restitution follows because there is no basis for the payment made, so an enrichment at the expense of another is unjust when it is received without explanatory basis. In this way P. Birks proposed to replace the positive requirement of an unjust factor with the negative requirement of an absence of basis. Today there is a dispute as to which of the two doctrines is better, however the "unjust factors" seems to prevail over "no basis" 97 .
The consequence of a finding of illegality in English law is that the contract is null and void. No action may be brought for compensation for non-performance, nor may an order for specific performance be available 98 . English law adopts an extremely wide view as to what amounts to an illegal contract. It includes contracts to commit crimes, as, for example, a contract to kill or to injure another person, but also contracts of which performance, though not illegal in any criminal sense, will not be enforced for various reasons of public policy. Examples are as follows: marriage brokerage contracts, contracts to commit civil wrongs, contracts to indemnify another against liability for unlawful acts, contracts in restraint of marriage, contracts promoting sexual immorality, contracts of insurance where there is no insurable risk, contracts purporting to oust the jurisdiction of the courts, trading with the enemy, and contracts restricting personal liberty 99 .
The examples show that there is no clear distinction between illegality and immorality in common law 100 . The basic rule is that every illegality is turpitudinous, but certain cases of very serious turpitude are discerned and treated in different ways.
In England at the beginning, a performance made under illegal transaction had to be returned even where both parties were illegal. There was no exception to the rule that money paid for an illegal purpose had to be recovered. The principle in pari delicto melior est condictio defendentis was invoked for the first time in 1760 in Smith v. Bromley 101 . However even in 1782, in Neville v. Wilkinson, Lord Thurlow observed that "if courts of justice mean to prevent perpetration of crimes, it must be not by allowing a man who has got possession to remain in possession, but by putting the parties back to the state in which they were before" 102 .
Soon afterwards the defence of illegality became fully recognized. Illegality per se operated (and still operates today), not as a ground of restitution but rather, as a general bar against the enforcement of illegal transactions 103 and against restitution of any benefits conferred under them 104 . In 1775 Lord Mansfield explained that:
"The objection, that a contract is immoral or illegal as between plaintiff and defendant, sounds at all times very ill in the mouth of the defendant. It is not for his sake, however, that the objection is ever allowed; but it is founded in general principles of policy, which the defendant has the advantage of, contrary to the real justice, as between him and the plaintiff, by accident, if I may say so. The principle of public policy is this: ex dolo malo non oritur actio. No court will lend its aid to a man who founds his cause of action upon an immoral or an illegal act. If, from the plaintiff's own standing or otherwise, the cause of action appears to arise ex turpi causa, or the transgression of a positive law of this country, there the court says he has no right to be assisted. It is upon that ground the court goes; not for the sake of the defendant, but because they will not lend their aid to such a plaintiff. So if the plaintiff and defendant were to change sides, and the defendant was to bring his action against the plaintiff, the latter would then have the advantage of it; for where both were equally in fault, potior est conditio defendentis" 105 . Similar reasoning is still applied today. As a justification for the common law approach it is said that: "the courts will not assist a plaintiff who has been guilty of illegal or immoral conduct of which the courts should take notice" 106 ; "the courts will not assist an illegal transaction in any respect" 107 ; "no polluted hand shall touch the pure fountains of justice" 108 ; "no one can be allowed to take advantage of his own dishonesty" 109 ; "he must not expect that a judicial tribunal will degrade itself by an exertion of its powers, by shifting the loss from the one to the other, or to equalize the benefits or burdens which may have resulted by violation of every principle of morals and laws" 110 . It is elementary law according to which a court will not enforce a contract or arrangement which is tainted with illegality (ex turpi causa non oritur actio); and that where money or property has been transferred under an illegal agreement, the court will not assist the transferor to recover it from the transferee (in pari delicto potior est conditio defendentis) 111 . In Singh v. Ali Lord Denning took the view that where two persons conspired to effect a fraudulent or illegal purpose, and property was transferred in pursuance of that purpose, "the transferee, having obtained the property, can assert his title to it against all the world, not because he has any merit of his own, but because there is no one who can assert a better title to it. The court does not confiscate the property because of the illegality -it has no power to do so -so it says, in the words of Lord Eldon: "[l]et the estate lie where it falls" 112 .
Apart from that P. Birks pays attention to other grounds. He points out that the law of unjust enrichment should be consistent with contract law. If the contract is void and neither party can demand counterperformance or damages for non-performance 113 , the result desired by the party should not be achieved by recourse to unjust enrichment claim. As P. Birks writes "[r]ecovery is always denied where to allow it would stultify the law's refusal to enforce the contract. (…) It is undeniable that to allow the plaintiff to recover value transferred under an illegal contract must prima facie reduce the risks of illegal conduct and encourage the plaintiff and others like him to neglect the law's requirements (…). Thus there is in general a danger that, if the law were to allow recovery in this kind of situation, it would make nonsense of its own position in relation to an illegal contract" 114 113 According to the principle recognized in common law ex turpi causa non oritur actio (from a disgraceful cause arises no action). 114 Birks, supra note 93, p. 161.
of recovery in such circumstances can be seen as a means of protection of the party who infringes the law and morality entering into illegal contract. That would encourage the neglect of the requirements of law and morality.
The rule is not considered a strict one, because the courts have created many exceptions which have enabled them to render decisions in the light of the circumstances of each case, rather than in accordance with any rigid rule 115 .
There are four circumstances recognized as permitting recovery in spite of illegality. The first circumstance is repentance and abandonment of the illegality, where restitution of any benefit conferred is available to a party who withdraws from the illegality in question (locus poenitentiae) 116 . It concerns a person who has entered into an illegal contract and then decides to withdraw from it at any time before any of the illegal purpose has been fulfilled 117 . As it was said in Taylor v. Bowers: "[i]f money is paid, or goods delivered for an illegal purpose, the person who has so paid the money or delivered the goods may recover them back before the illegal purpose is carried out" 118 .
However, the change of mind must be genuine and unforced, so it leads to the voluntary abortion of the illegal project. This circumstance is often criticized by scholars. It has been said, for instance, that the true test should not be in the question whether or not the illegal purpose has been executed, but the actual consequences of the restitution of the money. Thus, recovery should be granted only if it prevents the performance of crime 119 . The doctrine of locus poenitentiae was, however, adopted in most cases with but few exceptions 120 .
The second circumstance is where the illegality is aimed at protecting a vulnerable class of persons to which a claimant belongs, e.g. tenants in suits against the landlords 121 . It is a case of "transactional inequality" which is shorthand for situations in which the law accepts that in relation to a particular kind of transaction people generally (not just people under a particular disadvantage) are unable to defend their own best interests in the normal way, by bargaining 122 .
The third circumstance is where the parties are not equally to blame -non in pari delicto. It is applied when the plaintiff is innocent of the illegality, as where the plaintiff was either: induced into the illegal contract by the defendant's fraud 123 , pressured by the defendant amounting to duress 124 , or ignorant of some fact making the contract illegal 125 . The plaintiff must prove that his involvement in illegality was excusable in a manner which the law accepts as negativing the application of the maxim in pari delicto potior est conditio defendentis. This means that a plaintiff must show that he was innocent in that he was mistaken, deceived, oppressed, protected, or penitent 126 . There is no mechanical rule determining whether or not a party to an illegal bargain is in pari delicto. The courts consider all the relevant facts in the case and weigh the faults of each party before granting or denying recovery. In the United States the courts take into consideration the fact that the plaintiff was sick, infirm, aged, lacking in education or business ability, or was in need 127 .
The last circumstance permitting recovery is when the restitution is claimed on other grounds, e.g. when the plaintiff can take advantage of his proprietary claim without relying on the illegality 128 . The permissible plea is: "give it back, it's mine", the impermissible plea is "give it back, it only became yours because of our illegal transaction" 129 . This fourth ground is recognized because disqualification attributable to illegality operates differently according to the nature of the right on which the plaintiff relies. However, this circumstance is criticized and rejection of this unexplained difference of treatment of personal and proprietary rights is postulated 130 . This difference leads to the exclusion of the in pari delicto rule.
Besides the main grounds, even more possible grounds for restitution in spite of illegality are mentioned in the court's judgments and literature 131 . For instance, a claim for restitution is allowed in order to evade a greater evil, e.g. an illegal immigrant demands payment for his work 132 -in this case to rule out the claim by the unpaid illegal immigrant would be to increase the possibility of grievous exploitation, approaching slavery.
None of the grounds applies in the case of a very serious turpitudine. Those who are guilty of commercial child abuse or incitement to mass murder will never fit the description of a restricted class of plaintiff entitled to sue, and no forfeitures inflicted on them will seem out of place or disproportionate 133 .
Common law courts have made so many exceptions to the in pari delicto rule that "the certainty suggested by the expression of the maxim is in many respects illusory" 134 . In fact the court's attitude must be flexible and take into consideration all relevant circumstances of a particular case 135 . This flexible approach is described as follows:
"Where issues of illegality are raised, the courts have to steer a middle course between two unacceptable positions. On the one hand it is unacceptable that any court of law should aid or lend its authority to a party seeking to pursue or enforce an object or agreement which the law prohibits. On the other hand, it is unacceptable that the court should on the first indication of unlawfulness affecting any aspect of a transaction, draw up its skirts and refuse all assistance to the plaintiff, no matter how serious his loss or how disproportionate his loss to the unlawfulness of his conduct. (…) [T]he courts have tended to adopt a pragmatic approach to these problems, seeking where possible to see that genuine wrongs are righted, so long as the court does not thereby promote or countenance a nefarious object or bargain which it is bound to condemn. Where the plaintiffs action in truth arises directly ex turpi causa, he is likely to fail. Where the plaintiff has suffered a genuine wrong, to which allegedly unlawful conduct is incidental, he is likely to succeed" 136 . Apart from that so called "public conscience test" is applied. In this test the court should seek to answer two questions: "1. whether there had been an illegality of which the court should take notice, and 2. whether in all the circumstances it would be an affront to the public conscience if, by affording him the relief sought, the court was seen to be indirectly assisting or encouraging the plaintiff in his criminal act" 137 . This test is sometimes considered to be very difficult to apply, since the public conscience might well be affected by matters of an emotional or political nature which the court ought not to be required to take into account 138 .
The English approach, as described above, has been severely criticized for its uncertainties, disputes and controversies. For this reason a change in law, even a legislative reform, was postulated. In 2010 the Law Commission (Law Com No. 320) published its final report 139 "The illegality defence" 140 in which this defence is described in detail, among others in reference to unjust enrichment, and list of recommendation is made. The illegality defence arises when the defendant in a private law action argues that the claimant should not be entitled to their normal rights or remedies because they have been involved in illegal conduct which is linked to the claim. The courts have attempted to set out rules to govern this area. However, in Commission's opinion the rules are complex and confused.
Finally the Law Commission recommended that the illegality defence does not need legislative reform as it applies to claims for breach of contract, unjust enrichment, tort, or legal property rights. In all these areas any improvements which were needed would be better made through case law developments 141 . Only in the area of trust is legislative reform recommended and the bill is drafted 142 . As the Commission explains:
"Despite the criticisms that we made of the law in our consultative report, we noted that it was rare for the courts to reach what might be regarded as an «unjust» result. For the most part, the courts applied the illegality defence in a fair fashion, to achieve the right policy outcome. We examined the possible policy rationales for the illegality defence. We concluded that in the vast majority of cases the illegality defence only succeeded where one or more of those policies justified its use. We therefore provisionally recommended that since the common law was already reaching the right result, legislative intervention was neither necessary nor helpful 143 . (…) In each individual case the courts should consider whether the illegality defence can be justified on the basis of the policies that underlie that defence. The law would be clearer, more transparent and easier to understand if judges discussed these policy considerations openly in relation to the facts of the case before them" 144 .
V. CONCLUSIONS
This short study, which is limited to only three legal systems, shows how difficult the problem of performance for illegal or immoral purpose is. My first conclusion is that there is no perfect solution because each of the discussed solutions has drawbacks and can lead to a highly unsatisfactory result or can even pervert justice. That is why it is impossible to find one universal, clear, and reliable remedy. The verdict in each and every particular case must be left to the judicial branch, which should take into consideration all the relevant circumstance of the case.
Roman law proposed a very simple maxim that should govern this field -in pari delicto potiorem esse possessorem. The outcome of a dispute depended only on one factor -the fact of possession itself was decisive and further grounds became irrelevant or at least they are not mentioned in the sources. It proves the important rule of possessio in ancient Rome. However, this very simple remedy is not convincing, not satisfactory, or even not adequate today. In German law a similar maxim is applied. However the courts seek a more convincing and adequate basis for their verdicts. English law operates with the notion conditio defendentis, which means that the focus rests not so much on possession, but the law favours the defendant, unless there are special grounds to provide otherwise.
As the study in German law and English law proves, the maxim in none of its versions is the true solution to the problem. The doctrine and case law still invoke the maxim, but in fact search for a better and more convenient ground. As a rule the plaintiff is not entitled to recovery, but it is only a rule which has many exceptions and can lead to undesirable results. There are many justifications for this solution: in particular the dignity of the court and the deterrent effect play a very important rule. None of the grounds is undisputable and free from controversy.
